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Introduced by the Council President at the Request of the Mayor and amended by the Transportation, Energy and Utilities Committee:
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ORDINANCE 2009-314-E
AN ORDINANCE AUTHORIZING THE MAYOR AND CORPORATION SECRETARY TO EXECUTE A Subordination of easement to a DECLARATION OF Restrictive COVENANT BETWEEN 1163 Talleyrand, Inc. AND THE FLORIDA DEPARTMENT OF ENVIRONMENTAL PROTECTION (FDEP); AUTHORIZING THE MAYOR AND CORPORATION SECRETARY TO EXECUTE An agreement BETWEEN 1163 Talleyrand and the city; PROVIDING AN EFFECTIVE DATE.


WHEREAS, 1163 Talleyrand, Inc. (“1163 Talleyrand”) is the fee simple owner of certain real property located at 1150 Talleyrand Terminal, Jacksonville, Florida (“Property”); and

WHEREAS, the City currently owns a drainage easement across the eastern side of the Property; and

WHEREAS, following a discharge of petroleum products at the Property, 1163 Talleyrand took steps to reduce this contamination but petroleum contamination still exists in the groundwater on this Property and in order to reduce or eliminate the risk of exposure of the contaminants to the environment and to users or occupants of the Property, 1163 Talleyrand plans to enter into a Declaration of Restrictive Covenant with the Florida Department of Environmental Protection (“DEP”) that will restrict the use of groundwater on their Property; and
WHEREAS, because 1163 Talleyrand’s Restrictive Covenant affects the City’s easement rights, it has been asked by 1163 Talleyrand and DEP to sign a Subordination of Easement to Declaration of Restrictive Covenant, which will subordinate the City’s easement rights to the Restrictive Covenant; and 

WHEREAS, because contamination remains on the Property which should be handled appropriately in order to avoid further liability, the City has agreed to sign the Subordination of Easement and in exchange 1163 Talleyrand has agreed to execute an Agreement that will cover the extra costs that may be imposed on the City due to its subordination of its easement rights to the Declaration of Restrictive Covenant; now therefore, 


BE IT ORDAINED by the Council of the City of Jacksonville:


Section 1.

Approval and Authorization of Subordination of City’s Easement to 1163 Talleyrand’s Declaration of Restrictive Covenant. There is hereby approved, and the  Mayor and Corporation Secretary are hereby authorized to execute and deliver on behalf of the City of Jacksonville, a Subordination of Easement to Declaration of Restrictive Covenant in substantially the same form as is attached hereto as Exhibit 1.


Section 2.

Approval and Authorization of Agreement with 1163 Talleyrand.  There is hereby approved, and the Mayor and Corporation Secretary are hereby authorized to execute and deliver, on behalf of the City of Jacksonville, an Agreement with 1163 Talleyrand, Inc. in substantially the same form attached hereto as Revised Exhibit 2, labeled as “Revised Exhibit 2, Revised Agreement, May 5, 2009 – TEU”.

Section 3. 
Effective Date.  This ordinance shall become effective upon signature by the Mayor or upon becoming effective without the Mayor’s signature.
Form Approved:

____/s/ Margaret M. Sidman__________ 
Office of General Counsel

Legislation Prepared By:
Kristina G. Nelson
G:\SHARED\LEGIS.CC\Nelson\1163 Talleryrand Legislation for Subordination agt.doc
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Prepared by

Wilham L. Finger

PO Box 351449
Jacksonville, FL 32235
(904) 565-1234

SUBORDINATION OF EASEMENT TO
DECLARATION OF RESTRICTIVE COVENANT

The County of Duval, State of Florida, as the holder of the following described instrument:

That certain easement, made May 25, 1959, to the City of Jacksonville,
Florida, recorded in Official Records Book 941, page 4 of the current public
records of Duval County, Florida.

(collectively the “Easement’), hereby subordinates its Easement rights to the foregoing
Declaration of Restrictive Covenant by and between 1163 Talleyrand, Inc., and the Florida

Department of Environmental Protection.

In WITNESS WHEREOF, the undersigned has executed and delivered this

Subordination of Mortgage to Declaration of Restrictive Covenant this day of
, 2009.
WITNESSES: CITY OF JACKSONVILLE
By:
By:
Name: Name: John Peyton, Mayor, City of Jacksonville
117 West Duval Street
By: Jacksonville, FL 32202
Name:

Form approved:

Assistant General Counsel
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Attest:

Neill W. McArthur, Ir.,
Corporation Secretary

STATE OF FLORIDA

COUNTY OF

The foregoing instrument was acknowledged before me this ____ day of 2009,
by , as of the City of Jacksonville,
Duval County, Florida on behalf of the City of Jacksonville, Duval County, Florida who is
personally known to me or produced as identification.

Notary Public, State of

Printed Notary Name
Commission No.
Commission Expires:

ExHBIT |
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PREPARED BY AND RETURN TO:

Kristina G. Nelson

Assistant General Counsel

Environmental and Land Use Dept.

Office of General Counsel, City of Jacksonville
117 West Duval Street, Suite 480

Jacksonville, Florida 32202

AGREEMENT
(1163 Talleyrand, Inc., 1150 Talleyrand Terminal)

THIS AGREEMENT by and between 1163 TALLEYRAND, INC.., a Delaware
corporation authorized to conduct business in Florida (hereinafter “1163 Talleyrand”), for the
benefit of the CITY OF JACKSONVILLE, a Florida municipal corporation (hereinafter
“City™), entered into this day of 2009.

WITNESSETH:

WHEREAS, 1163 Talleyrand is the owner of real property located in Duval County,
State of Florida, known as 1150 Talleyrand Terminal, more particularly described in Exhibit A
and shown on Exhibit B, both of which are attached hereto and made a part thereof (hereinafter
“Property”); and

WHEREAS, the City 15 the holder of a drainage easement on, over, across and under
portions of the Property recorded in Official Records Book 941, Page 4-8 of the current Public
Records of Duval County, Florida and attached hereto as Exhibit C and incorporated herein by
reference (collectively, the “Easement’); and

WHEREAS, 1163 Talleyrand plans to record a Declaration of Restrictive Covenant in
favor of the Florida Department of Environmental Protection, (hereinafter “FDEP”), which
encumbers the Property and is attached hereto as Exhibit D (“Declaration’); and

WHEREAS, 1163 Talleyrand will execute the Declaration in favor of FDEP in order to
obtain a site rehabilitation completion order (“Order”) with conditions from FDEP while leaving
groundwater contamination (“Contaminated Groundwater”) on the Property; and

WHEREAS, the City has agreed to execute and record a Subordination Agreement to
assist 1163 Talleyrand with obtaining the Order and in exchange for executing the Subordination
Agreement the City has requested that 1163 Talleyrand execute this Agreement; and
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NOW THEREFORE, in consideration of the conditions hereinafter set out, 1163
Talleyrand agrees to the following:

1. The above recitals are true and correct and incorporated herein by reference.

2. City acknowledges and agrees that any work conducted on the Property (“Work™)
shall be performed subject to the requirements of the Declaration. If the City conducts Work that
will involve dewatering or other contact with groundwater on the Property, City shall, in advance
of performing such Work, prepare a plan to address and ensure the appropriate handling,
treatment, and disposal of any extracted groundwater that may be contaminated (the “Plan”).
1163 Talleyrand agrees to pay for any costs or expenses incurred in connection with the
development and implementation of City’s Plan as required by the Declaration.

3. If City provides notice to 1163 Talleyrand prior to commencing any Work, 1163
Talleyrand agrees to release, indemnify and hold harmless the City from and against and all
claims, demands, losses, damages, defense costs or liability of any kind which arise out of, or are
in any manner connected with the presence of any hazardous or toxic materials, substances or
wastes or other environmentally regulated substances, including the Groundwater
Contamination, maintained on, in or under the Property that arise from the City’s exercise of its
easement rights pursuant to the Easement, except to the extent that such claims, demands, losses
damages, defense costs or liability_are the result of or caused by the negligence of the City, its
agents, employees or contractors.

4. 1163 Talleyrand shall notify the City of any increase in concentration or
migration, of which it is aware, of any hazardous or toxic materials, substances or wastes,
including the Contaminated Groundwater, maintained on, in, under or within the Easement or
used in connection therewith, and will transmit to the City copies of any citations, orders, notices
or other material governmental or other communication received with respect to any other
hazardous materials, substances, wastes or other environmentally regulated substances affecting
the Easement.

5. 1163 Talleyrand shall notify the City of any civil, criminal or administrative
action, suit, demand, claim, hearing, notice or demand letter, notice of violation, or proceeding
pending against the Property, relating in any way to any federal, state, or local environmental
law, regulation, code, plan, order, decree, judgment, injunction, notice or demand letter issued,
entered, promulgated or approved thereunder.

7. Any and all notices, which are permitted or required in this Agreement, shall be in
writing and shall be duly delivered and given when personally served or mailed to the person at
the address designated below. If notice is mailed, the same shall be mailed, postage prepaid, in
the United States mail by certified or registered mail — return receipt requested. Notice shall be
deemed given on the date of personal delivery or mailing and receipt shall be deemed to have
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occurred on the date of receipt; in the case of receipt of certified or registered mail, the date of
receipt shall be evidenced by return receipt documentation.
registered mail shall be deemed a receipt thereof within ten (10) days after the first notice of
delivery of the certified or registered mail. Any entity may change its address as designated
herein by giving notice thereof as provided herein or such other address either party from time to

time specifies in writing to the other.

As to 1163 Talleyrand:

Crowley Maritime Corporation
9487 Regency Sq. Blvd.
Jacksonville, FL 32225

ATTN: Director, Facilities
Development

AND:

1163 Talleyrand, Inc.

9487 Regency Square Blvd.
Jacksonville, FL 32225
ATTN: Corporate Secretary

As to the City:

Public Works Department

Real Estate Division

214 N. Hogan Street, 10" Floor
Jacksonville, Florida 32202
Attn: Real Estate Director

With a Copy to:

Crowley Maritime Corporation
9487 Regency Sq. Blvd.
Jacksonville, FL 32225

ATTN: Senior Vice President
& General Counsel

With Copies to:

Office of General Counsel

City of Jacksonville

Land Use and Environmental Department
117 West Duval Street, Suite 480
Jacksonville, Florida 32202

And:

Public Works Department

Real Estate Division

214 N. Hogan Street, Room 1078
Jacksonville, Florida 32202

Attn: City Surveyor

Failure to accept certified or
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8. This Agreement may not be amended without the written approval of the City and
1163 Talleyrand.

9. This Agreement shall be construed in accordance with and governed by the laws

of the State of Florida and the laws of the United States pertaining to transactions in the State of
Florida.

10.  This Agreerricnt shall be recorded in the public records of Duval County, Florida.

11. All the covenants, agreements, conditions and restrictions set forth in this
Agreement are intended to be and shall be construed as covenants running with the Property and

shall apply to and be binding and inure to the benefit of the successors and assigns of 1163
Talleyrand, Inc.

[ 74e Remamder Of This Page Was Intentionally Lefr Blank. Signature Pages To Follow.]
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IN WITNESS WHEREOF, 1163 Talleyrand has executed this Agreement this
day of of 2009.

“1163 Talleyrand”

Signed, sealed and delivered in our 1163 TALLEYRAND, INC, a Delaware
Corporation
Presence as witnesses:

By:
Print Name: Name:
Its:

Print Name:
STATE OF FLORIDA
COUNTY OF DUVAL

The foregoing instrument was acknowledged before me this ___ day of ,
2009, by , as of 1163 Talleyrand, Inc., a Delaware

corporation, on behalf of said corporation. Such persons are personally known to me.

Notary Public, State of Florida
Print Name:

My Commission Expires:
My Commission Number is:
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IN WITNESS WHEREOF, the City has executed this instrument this day of

, 2009.
WITNESSES: CITY OF JACKSONVILLE
By:
Name
By:
By: Name: John Peyton, Mayor, City of Jacksonville
Name: 117 West Duval Street

Jacksonville, FL. 32202

Form approved:

Assistant General Counsel

Attest:

Neill W. McArthur, Jr.,
Sr. Ass’t Gen. Counsel & Corporation Secretary

STATE OF FLORIDA
COUNTY OF DUVAL

The foregoing instrument was acknowledged before me this day of ,
2008, by , the of the City of

Jacksonville, a body politic and corporate, on behalf of the City. Such person: (notary must
check applicable box)
O  is personally known to me; or
O  produced a current driver's license as identification; or
O  produced as identification.

Print Name:
Notary Public, State of Florida
My Commission Expires:
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